
  Date of mailing: July 15, 2021 

ZONIING HEARING BOARD OF UPPER MERION TOWNSHIP 

MONTGOMERY COUNTY, PA 

APPLICATION OF SALEEM HASAN 

APPLICATION NO. 2021-11 

PROPERTY: 112 IVY LANE 

TAX PARCEL NO. 58-00-11215-00-4 

DECISION 

 The Zoning Hearing Board of Upper Merion Township (the “ZHB”) considered an 

application for variance to allow a mixed-use building with 1 office and 2 residential 

apartment units where no residential uses are permitted.  The applicant did not prove 

entitlement to the requested relief. 

 Saleem Hasan (“Landowner”) is the owner of the property located at 112 Ivy Lane, 

tax parcel no. 58-00-11215-00-4 (the “Property”).  The Property is in the C-O Commercial 

Office district (the “C-O District”) of Upper Merion Township (the “Township”). 

 The property is developed with a professional office, a conversion of a prior 

residential use.  Substantial improvements have been made to the Property to enable its 

use as professional offices.  Landowner proposes to continue using the Property for 

professional offices in addition to new 2 residential apartments. 

 Landowner requires a variance from section 165-97 Use regulations [C-O 

Commercial Office Districts] of the Upper Merion Township Zoning Ordinance of 1942, as 

Amended (the “Zoning Ordinance”) to permit two residential apartments on the Property. 
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 On June 2, 2021, the ZHB held an advertised virtual public hearing1 on 

Landowner’s application. The following members of the ZHB were present at the hearing: 

M Jonathan Garzillo, Chairman; John Tallman, Vice Chairman; Vivian Peikin, Esq., 

Secretary; Maria Mengel, member; and Hedda Schupak, alternate member. The ZHB 

was represented by Zachary A. Sivertsen, Esq. of the law firm of Eastburn and Gray, P.C.  

Landowner was represented by Carl W. Ewald, Esq. 

The hearing was duly advertised, notice was given in accordance with the 

requirements of the zoning ordinance, and the proceedings were stenographically 

recorded.  Because the application was denied, the ZHB issues this decision with findings 

of fact, conclusions of law, and reasons. 

After careful consideration of the evidence presented, the ZHB makes the following 

findings of fact and conclusions of law. 

A. FINDINGS OF FACT 

BACKGROUND 

1. Landowner is the owner of the Property. [Ex. ZHB-3]. 

2. The Property is located in the Township’s C-O District.  [Ex. ZHB-1]. 

3. The Property is approximately 11,000 sq. ft. in size and improved with a 

former residential structure converted for use as professional offices.  [Ex. ZHB-1]. 

ZHB HEARING 

4. The ZHB marked the following exhibits: 

a. ZHB-1 – application; 
 

                                                           
1  The virtual hearing was held via WebEx and Zoom, as permitted by Act 2020-15, which authorizes 

political subdivisions subject to the COVID-19 disaster emergency declaration to conduct business through 
an authorized telecommunications device.  The virtual hearing was conducted in accordance with the 
requirements set forth in 35 Pa.C.S. § 5741. 
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b. ZHB-2 – letter from Carl W. Ewald to the ZHB, dated April 27, 2021; 
 

c. ZHB-3 – deed dated October 6, 2010 between PRBC Partners, 
grantor, and Saleem S. Hasan, grantee, recorded in deed book 5781, 
page 1822; 
 

d. ZHB-4 – application exhibits 
 
Exhibit 1-1 Communication with Mark Zadroga, Director Code 

Enforcement, Upper Merion Township, dated March 
31, 2021 

Exhibit 1-2 Communication with Mark Zadroga, Director Code 
Enforcement, Upper Merion Township, dated April 13, 
2021 

 
Exhibit 1-3 Communication with Mark Zadroga, Director Code 

Enforcement, Upper Merion Township, dated April 19, 
2021 

 
Exhibit 2 Statistic of properties and its use on Ivy Lane CO zone 
 
Exhibit 3 "Examples" of Mixed Use in CO zone in Upper Merion 

Township (Office+ Residential) 
 
Exhibit 4 Property Photos 
 
Exhibit 5 Floor Plan for current use of the Property 112 Ivy Lane 
 
Exhibit 6 Floor Plan for new use of the property 112 Ivy Lane ( 1 

office, 2 apartments) 
 
Exhibit 7 Parking Lot at the property 112 Ivy Lane 
 

e. ZHB-5 – ZHB decision on application no. 2010-06;  
 

f. ZHB-6 – Montgomery County Board of Assessment Appeals 
property information and tax map for tax parcel 58-00-11215-00-4 
 

g. ZHB-7 – Google map of Property; 
 

h. ZHB-8 – legal notice; and 
 

i. ZHB-9 – proof of publication. 
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5. Landowner entered the following exhibits: 

a. A-1 – communications between Landowner and Township; 

b. A-2 – residential statistics; 

c. A-3 – CO Zone mixed use examples; 

d. A-4 – photographs of the property; 

e. A-5 – existing floor plan; 

f. A-6 – proposed floor plan; 

g. A-7 – existing parking lot; 

h. A-8 – deed; 

i. A-9 – ZHB decision on application no. 2011-11; 

j. A-10 – letter to neighbors; 

k. A-11 – article from WHYY about mixed zoning; 

l. A-11 – presentation of Landowner; 

6. Landowner was the only witness to testify in support of the application. 

7. Landowner testified, in pertinent part, as follows. 

a. The Property is presently used entirely as an office for Landowner’s 

business. [N.T., p. 8] 

b. Landowner has scaled back his business by firing his employees. 

[N.T., pp. 12–13] 

c. Landowner wishes to convert the building into 3 units with 1 unit 

continuing to serve as Landowner’s office, and the other 2 units 

becoming residential apartments. [N.T., pp. 8, 21] 



5 
 

d. The adjacent property on Ivy Lane is residential in nature, but the 

properties across Ivy Lane are a TD Bank and a vacant lot. [N.T., p. 

15–17; Ex. A-2] 

e. The Property was originally developed as a single-family residence.  

[N.T., p. 19] 

f. Landowner offered to eliminate the proposed office unit and simply 

have 3 apartment units. [N.T., pp. 10–11] 

g. The use was converted to professional offices prior to Landowner’s 

purchasing the Property. [N.T., pp. 18, 34] 

h. Landowner made renovations, including converting the garage into 

additional offices, replacing the HVAC system, installing windows 

and exterior stone, and creating a parking lot.  [N.T., pp. 18–19, 21, 

24] 

i. Landowner made these improvements to make the building 

“professional looking” for clients. [N.T., pp. 21–22] 

j. Landowner was able to rent some of the office space for 8 or 9 

months until the tenant located cheaper office space. [N.T., pp. 19–

20] 

k. Landowner was approached by someone about purchasing the 

Property to use as an office. [N.T., p. 20] 

l. There are presently 8 offices in the building: 5 offices on the ground 

floor and 3 offices in the basement.  [N.T., p. 22] 



6 
 

m. Landowner would have the office unit and one apartment unit on the 

ground floor, with the second apartment unit in the basement.  [N.T., 

p. 22; Ex. A-5, A-6] 

n. There are 10 off-street parking spaces on the Property.  [Ex. A-7] 

o. About a decade ago, Landowner looked into expanding the building 

by adding a second story to create additional office space, but 

determined the improvements were too expensive.  [N.T., p. 25] 

p. Landowner made little to no effort to market the Property for lease or 

sale as professional offices, admitting that he “did not make a very 

extensive effort.”  [N.T., pp. 34, 49]  

q. Landowner did not hire a professional marketing company, broker, 

or realtor to advertise the property, and instead relied upon word of 

mouth to locate prospective tenants.  [N.T., pp. 34, 48] 

8. The Property is already reasonably used as professional offices, a permitted 

use in the C-O District and would continue to be used in part as a professional office if 

the requested relief were granted. 

9. Landowner offered no testimony from a real estate professional, and no 

competent evidence related to the financial viability of a professional office use on the 

Property. 

B. DISCUSSION 

A zoning hearing board may only grant a variance where: 

1. an unnecessary hardship will result if the variance is denied, due to the 

unique physical circumstances or conditions peculiar to the property; 
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2. because of the physical conditions, the property cannot be developed in 

conformity with the zoning ordinance and, therefore, a variance is 

necessary to enable the reasonable use of the property; 

3. the unnecessary hardship was not created by the applicant; 

4. the variance will not be detrimental to the public welfare; and 

5. the variance sought will represent the minimum variance that will afford 

relief. 

53 P.S. § 10910.2(a); Zoning Ordinance §§ 164-133 and 164-134; Cope v. Zoning 

Hearing Bd. of S. Whitehall Twp., 578 A.2d 1002, 1005 (Pa. Cmwlth. 1990).   

[T]he reasons for granting a variance must be substantial, 
serious, and compelling. The burden of an applicant seeking 
a zoning variance is heavy, and variances should be granted 
sparingly and only under exceptional circumstances. A 
variance will not be granted simply because a zoning 
ordinance deprives the owner of the most lucrative or 
profitable uses of the property. Economic hardship short of 
rendering the property valueless does not justify the grant of 
a variance.  

Coyle v. City of Leb. Zoning Hearing Bd., 135 A.3d 240, 242 (Pa. Cmwlth. 2016) (citing 

Oxford Corp. v. Zoning Hearing Bd. of Borough of Oxford, 34 A.3d 286, 296 (Pa. Cmwlth. 

2011)). 

To establish unnecessary hardship to warrant a use variance an applicant must 

show more than mere economic or personal hardship.  Pietropaolo v. Zoning Hearing Bd. 

of Lower Merion Twp., 979 A.2d 969, 980 (Pa. Cmwlth. 2009).  An applicant must 

demonstrate that the property cannot be used for a permitted purpose, that the cost to 

conform the property for a permitted purpose is prohibitive, or that the property has no 

value for a permitted purpose. Fowler v. City of Bethlehem Zoning Hearing Bd., 187 A.3d 

287, 297-298 (Pa. Cmwlth. 2018) (“To be entitled to a use variance, Applicant must also 
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show that there is no possibility of developing the Property in strict conformity with the 

Ordinance, such that a variance is required to enable its reasonable use.”).  

In the present application, Landowner has not met this burden.  Landowner asserts 

that the Property is not marketable as professional offices due to the current market for 

office space, but admits that he has not made a very “extensive effort” to market the 

Property for professional offices.  He has not hired a realtor or broker, has not run any 

advertisements seeking tenants, and has relied exclusively on word-of-mouth to locate 

prospective tenants.  Despite this extremely limited effort to market the Property, 

Landowner was able to obtain a tenant for 8 or 9 months, and a prospective purchaser.   

This testimony falls well short of establishing that the Property cannot be used for 

professional offices or has no value for this use.  Rather, Landowner merely believes that 

a residential use of the Property is more profitable than the current professional office 

use.  Thus, any hardship asserted by Landowner is personal and self-created by 

Landowner.   

Furthermore, Landowner is already making reasonable use of the Property as 

professional offices.  Landowner intends to continue this use going forward.  Thus, the 

requested relief is not necessary to allow the reasonable use of the Property.  

The professional office use is the only proposed use that is permitted on the 

Property.  By eliminating this use and adding a third residential unit, Landowner would 

increase the scope of the required variance. 
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C. CONCLUSIONS OF LAW 

1. The ZHB has jurisdiction under section 909.1(a)(5) of the  MPC, 53 P.S. 

§10909.1(a)(5), and Zoning Ordinance §165-215.A(5). 

2. Landowner has standing to seek the requested zoning relief as the owner 

of the Property. 

3. The ZHB is obligated to ensure compliance with the Zoning Ordinance. 

4. Landowner requires a variance from section 165-97 of the Zoning 

Ordinance to allow residential apartments in the C-O District where no residential uses 

are permitted. 

5. The ZHB may grant a variance provided that an applicant establishes that: 

(1) an unnecessary hardship will result if the variance is denied, due to the unique physical 

circumstances or conditions peculiar to the property; (2) because of the physical 

conditions, the property cannot be developed in conformity with the zoning ordinance and, 

therefore, a variance is necessary to enable the reasonable use of the property; (3) the 

unnecessary hardship was not created by the applicant; (4) the variance will not be 

detrimental to the public welfare; and (5) the variance sought will represent the minimum 

variance that will afford relief.  

6. Landowner failed to demonstrate an unnecessary hardship entitling it to 

variance relief from section 165-97 of the Zoning Ordinance. 

7. Landowner failed to demonstrate that demonstrate that the Property cannot 

be used for a permitted purpose, that the cost to conform the Property for a permitted 

purpose is prohibitive, or that the property has no value for a permitted purpose.   






